
Summary of Legal Advice received from Counsel 23rd Feb 2021 

 

1) Counsel considers that policy SH3 of the Neighbourhood Plan (“NP”), and the supporting 

text/commentary to that policy, require amendment if they are to reflect better the vision of the 

NP to focus on the delivery of smaller homes in the Neighbourhood Plan area. 

 

2) Counsel has advised that Policy SH3 should be amended to make clear that the development types 

identified at (b)-(f) (including “self-build” and “custom-build homes” in (c)) are all subject to the 

policy requirement to support “one to three bedroom homes” in particular. 

 

3) Counsel considers that there are three main problems with the current drafting of Policy SH3: 

 

i. The drafting of the Policy is inconsistent in that it sometimes uses “and”, and on other 

occcasions uses “or”, to link the various development types; 

ii. The current drafting of the Policy undermines the stated intention, to focus on the delivery 

of smaller homes in the Neighbourhood Plan area. 

iii. The supporting text to Policy SH3 seeks to add an additional criterion in relation to “self-

build” homes by stating that they are supported “as part of major developments” 

 

4) Counsel has advised that to resolve these problems, the following amendments to draft Policy SH3 

are required (suggested deletions are struck through and additions are in bold underline):  

 

“Development proposals for new homes or alterations to existing buildings for residential 

use will be supported where they increase supply in the neighbourhood area of one to 

three bedroom homes and are: 

a. One to three bedroom homes; and 

b. Financiallly more affordable homes including starter homes, shared ownership, 

and/or social rented family homes; or 

c. Affordable housing provided in a tenure blind mix and; or 

d. Self-build and custom-build homes as part of major developments; and or 

e. Homes and developments for more mature households (55+), elderly living alone and 

or young families, within walking distance of local amenities and community 

faciliities; and or 

f. Homes meeting Building Regulations Requirement Part M4 (Category 2) and 

Wheelchair user dwellings as defined by Building Regulations Requirement Part M4 

(Category 3).” 



5) Counsel has advised that he is satisfied that the amendments that he proposes to Policy SH3 are 

not minor or immaterial. Requiring all the development types listed in Policy SH3 to be “one to 

three bed homes” when there was previously no such requirement, would clearly be a material 

change. He therefore considers it necessary, for reasons of procedural fairness, that the Borough 

Council should ask the independent examiner to consider these proposed amendments (and any 

further representations made to him by consultees on those amendments, as part of the 

examination) and then prepare a brief, supplementary report for the Borough Council. 

 

6) Counsel has said that an alternative approach would be to allow the current draft Shenley 

Neighbourhood Development Plan (“SNDP”) to proceed to referendum now, without a further 

examination of the proposed changes, and then seek to modify the wording of Policy SH3 

promptly after the plan is formally made. However, Counsel advised that he saw  no benefit in this 

approach. On the contrary, Counsel considered the current drafting of Policy SH3 to be so 

problematic for the reasons given above, that he did not consider it to be in the Parish Council’s 

interests to allow this draft to become formally adopted policy (even if only briefly). He advised 

that it was far better to resolve these problems now before the SNDP is made, making constructive 

use of the additional time given to the Parish Council for the neighbourhood planning process by 

current circumstances.  

 

7) Counsel advised the Parish Council to write to the Borough Council to inform it of the further 

changes it would like to make to Policy SH3 before the SNDP is voted upon. He stated that this 

letter should  refer to Schedule 4B, para. 13 of the Town and Country Planning Act 1990  as 

providing a “useful steer” on the proper approach when such changes are sought, and then 

suggest to the Borough Council that the independent examiner be asked to further advise on those 

changes and consider any representations on those changes 

 

 

  



Email from Ross Whear, Head of Planning and Economic Development, Hertsmere 

Borough Council dated 10 March 2021 

From: Ross Whear   

Sent: 10 March 2021 17:52 

To: Clerk  

Cc: Rosemary GilliganHome; Cllr Natalie Susman; Nicky Beaton  

 

Subject: RE: REFERENDUM SHENLEY PLAN - CHANGES PROPOSED TO POLICY SH3 

 

Dear Shenley Parish Council,  

 

Thank you for your letter of 5th March, along with a copy of Counsel’s draft advice regarding Shenley 

Parish Council’s wish to amend Neighbourhood Plan Policy SH3 prior to the referendum.  As you know, 

having already been held up by Covid-19 public health considerations, the referendum has for some 

time been scheduled for May 2021 alongside other local elections scheduled for the same date.  

 

We have now been able to consider your request and legal advice. We have however concluded that 

there is insufficient time for changes to the plan to be properly considered and, if appropriate made, 

prior to the May referendum date. Officers do not have the delegated authority to make changes to 

policies that have been agreed by Full Council. In addition, the appropriate process, having regard to 

the Regulations for considering changes to a neighbourhood plan in the period between the Local 

Planning Authority’s Regulation 18 decision notice having been issued and the referendum is far from 

clear. Both matters would take time to resolve and could not be completed prior to the May 

referendum date (especially given the notice for the referendum needs to be issued in the coming 

week).  It is also likely that any revocation of our Regulation 18 decision notice would also result in the 

weight which could be given to the Neighbourhood Plan being significantly reduced, as well as CIL 

receipts for the Parish Council remaining at 15%. 

 

On that basis, therefore, we recommend the Plan should go forward to referendum in its current form. 

Any alternative course of action would result in very significant delays to the referendum; given other 

work pressures within Planning and the need to arrange election dates as far as possible in advance, 

it would be unlikely to be before well into 2022 that any further revised Neighbourhood Plan would 

be able to go to referendum.   

 

I must also alert you to the fact that we do have concerns about some of the suggested changes 

themselves in terms of consistency with adopted local plan policy CS7; we can respond separately on 

this in due course.  However, the most appropriate way of revisiting the policies in the plan, now that 

the examination has closed and the referendum is scheduled, would be as part of any formal review 

of the neighbourhood plan.  This would also allow for a greater period of time to objectively monitor 

the effectiveness of the plan and its policies. 



 

Finally, we have received advice from our Electoral Services Manager that they intend to publish the 

Notice of Referendum on 17 March, alongside the other May election notices. Once this is published 

it is a legal requirement that the referendum goes ahead.  Although I understand that an extraordinary 

meeting of the Parish Council is to be scheduled early next week to consider whether it would like the 

referendum to proceed, a meeting of our full Council has already agreed that the Neighbourhood Plan, 

as modified by the examiner’s recommended policy changes, proceeds to referendum.  It is important 

that local residents are now provided with an opportunity to vote on the plan and it would not be 

appropriate for the Council to reverse that process, following the conclusion of the examination and 

the publication of our Regulation 18 decision notice.   

 

I look forward to hearing from you on how you wish to proceed.  

 

Kind regards 

Ross 

 

Email from Angela Koch, Consultant, ImaginePlaces Ltd, Shenley Neighbourhood Plan 

Steering Group 

 

From: Angela Koch 

Sent: 15 March 2021 15:52 

To: Nicky Beaton  

Cc: Rosemary Gilligan  

 

Subject: Re: The Extraordinary Meeting tomorrow evening. 

 

Hi Nicky and Rosemary.  

 

As requested please find below my statement. I hope this is sufficient.   

Angela Koch, ImaginePlaces , 15 March 2021   

“A few points I like you to consider in light of your discussion:   

a. The legal advice you have received is an opinion, and helpful, but I do think it is insufficient. If you 

want to improve that policy, and others perhaps, do it properly and in the proper review process, 

compliant with the Localism Act 2011 and Regulations, and not on the hoof outside tested legal 

processes.   



b. Now is not the time for making changes in my view. Making changes now will render your plan 

worthless before the law potentially as I believe you must go back to the Regulation 18 Stage perhaps 

even further back to Regulation 16 if the change is considered material.  

c. Without a referendum, there is also the loss of 66% more Community Infrastructure Level. The 

proportion of currently 15% will be lifted to 25% as soon as the plan has a positive majority vote. Does 

the Parish Council want to forgo this income?  

d. The Shenley Plan has so many policies that aim to improve design quality of development, make it 

more rural and more of its place while it asks for better engagement of the community in the design 

development process. Does the Parish Council want to forgo this progress after years of working on 

this collaboratively?    

e. I also would like to point out that the level of participation in the referendum itself on a day with a 

local election can be expected to be much higher than on a day that does not fall together with an 

election.  

f. In addition, it also will cost less of tax payers money to run such democratic processes together. An 

important consideration in times when public finances are under strain.   

g. In short, the public benefits of delivering the referendum this May are far higher than the public 

benefits from kicking the Shenley Plan into the long grass. The latter will lead Parish Council and 

Hertsmere into unchartered waters.    

h. If you wish you could start a proper review process as early as May 7th 2021 while still securing all 

the benefits of actually having an adopted Neighbourhood Plan for the community."   


